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Comptrolier General
of the Unitcd States

Washington, 1).C, 20649

Decision

Matter of; American President Lines, Ltd,
rile: B-259440
Datc' December 20, 1994

ShoEth, D E i

Mitnael Greenberger, Eﬁq., RObELt T. Basseches, Esq., and
Martha“ﬁirschfield, Esq,, Shea & Gardner, for the protester,
Edward L, Merrigan, bsq., Jones, Walker, Waechter,
Doitevent, Carrere & Denegre, for Waterman Steamship Corp.,
an interested pesty.

Leonard R. Kraitzberg, Esq., Department of Aquculture, for
the agency,

Christine F. Dauis, Esq., Office of the General Counael,
GAO, participated in the preparaticn of the decision,

DIGIST

he General Accounting Office lacks'jufi%diction to decide a
protest ‘by an ocean freight™ carrier against -awards of
ccntracts for agricultural commodities for’ “@Xport.
dis*ribution, even though theiegency,solicited ‘quotes from
ocean “carriers under the. ccmmodity ‘solicitationzand depended
in ‘part. on those’ quotes o réquire deliverytof the
commodities to a particular United States port, which the
ocean-freight carrier does: not serve, because the quotes
obtained for ocean freight services under the commodity
soliéitation do not result in a contract with the agency.

DICISIOH

Amertcan Preszdent Lines, Ltd. (APL} protestSfthe .
diequalification of its quotes “for ocean freight services.
submitted under invitation for bids :{(IFB) No,-114, issued by
the Department of: Agriculture, Commodity Credit Corporation
(CCC), for the acquisiction of agricultural commodities for
export distribution by third party organizations.

We dismiss the protest B

--.‘E‘-r.
CCC iss%%d IFB Non 114 for téefg%bcuiement of’%%rious
agricultural commodities “in. connectxon?with Titﬁe II of the
Agricultural Trade Development and A531stance?Act of 1954
(Title II), 7 U.SYC. § 1721 er’S&q. "(SUPP. V 1993),. Title
II of the Act authorizes the United States to ‘donate
agricultural commnditiss abroad to relieve famihe or other
urgent or extraordinary conditions, to combat malnutrition,
and to promote economic and community development. 7 U.S.C.
§ 1721, The Agency for International Development (AID)
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adminlsters the donation and use of Title II commodities,
;g*,yExec, order No, 12,752, 56 Fed, Reqg, 8,255 (1991)., AID
donates- commodltles through agreements reached with a
"cooperating sponsor," which may be a foreign government; a
private non-profit oruanxzation, a private cooperative; or
an intergovernmeéntal oryapization, such as the World Food
Program, 7 U.S,C, § 1722; 22 C,F,R, § 211,2(d) (1994}, ccCC
is responsible for acquiring the commodities to be donated,
7 U,5,C, §§ 1726a(d}, 1736(a),.

CCC has establlshed a regulatory framework for procuring
Pitle-II commodltles. Upon receiv1nq a’ procurement request
from*AID, CCC issues an IFB for the purchase  of the
specified” oommodltles. 7C,F,R, § 1496 4 (1994), By
regulatlon, the low bid for a. quantity ‘of Title IIZp.
commodities is the one that will result in "the. 1owest
transporting the goods to their overseas] ‘port of ‘discharge,
7 C,F.R, §§ 1496.3(f), 1496.5(a). Thus, /CCC developa a body
of ocean freight information’ for each commodity. ‘pracurement,
7 C.F.R, §.1496.5(b),' and uses the rate of.a specific

ocean -carrier.in selecting a commodities contractor, known
as "the guideline rate," thereby determining the port of
origin to which the commodities contractor must deliver the
commodltxvs. See 7 C.F.R, § 1496.1.

In“solepting the guldellne rateﬁfor “a commodities award, CCC
must‘reference the “cargo kreference*hctﬁbf 1954 and the
implementlnqtregulatlons ‘issuediby the Maritimeai i
‘\dminlstration (MarAd), iwhich . apply to commodities exported
under the Title .II- Program.wJAG u.ss, Cy App §a1241f(b)
(1988).:-In’ general, these laws: requ;re that Unifed Statea
(Uis.) - flag commerclal vessels:= transport ‘atifleast 75 “percent
of the grgss’“tonnage of the. Title™II commodities, to“the
axtent such .vessels are available’at fair andfreasonable
rates.,_46 ‘U.S.C. App. 5§ 1241(b){1); 1241F7(a) (1) . c ek
Accordingly, CCC'uses U,S.-flag:ship rates in computinq the
lowest landed cost for that portion of commodities necessary
to satisfy the cargo preference laws. 7 C,F.R. § 1496,5(a).

once the commodities arrive at the U,S, port'décxénatéd'by

CCC, title passes to the cooperating sponsor, which accepts
all subsequent expenses and responsibilities associated with

Lain.ono-

‘CCC obtaxns this information before bid openlno by -
consulting a variety of.. sources, e.q., by obtainiag: separate
ocean. transportation quntes in response to the solicitation
for commoditles, by contactlng the ocean freight carriers
directly, or by reviewing pUbllShEd ocean tariffs, trade
journals, and port and steamship publications. See 7 C.F.R,
§ 1496.5(b).
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e .
their transportation, unless waived by AID, 22 C,F,R,
§-211,4(b) (1) (1), (b)(2), (b) (3}, (c)(3), Cooperating
sponsors must "make the necessary arrangements to accept
commodities at the points of availability desigpnated by
cee," 22 C,F.R, § 211, 4(b){2). Also, cooperatxng sponsors
must initiate shipping requests for the exportation of the
commodities, subject to AID’s approval, 22 C,F,R,
§:211,4(e)(2), Ocean transportatlon services are booked by
a bookinq agent representing the cooperating sponsor, who
must send CCC applicable bills of ladlng dESLQQatlng; among
other things, the ocean freight carrier, at the time the
commodities are exported, Id.

The IFB in this case “anlte[d} offers , , 1to sell to ccC
the approximate quantities of , . , oroducts ‘for use_in
export programs,"” 1nclud1ng, among other thlngs, bu‘gur
wheat and corn-soy blend, in approxlmate quantities of
metric.tons, Bidders could sutmit prices for any 6f the
commodities on the bid scheduls, and were to ideritity one or
more U,S, ports where it would deliver the commodities,
Under the IFB, CCC reserved the right to_rejéct®a bid that
only offered delivery to ports an a SLngle coastal ‘range
(East, COast, West Coast, or Gulf Coast ports); “théreby
encouraglng alternate delivery-terms, _CCC considered each
bidigor commodities, in connection with' the océan:
transportation information it gathered, t& determine which
combination of goods and ocean transportation services would
result in the "lowest landed cost." Based upon this
combination, CCC awarded contracts for commodities, each to
be delivered to a designated U.S. port, See 7 C.F.R.
§§ 1496,1; 1496.5(a).

The IFB here also invited ocean . freight carrlers ‘to provide
ratefinformation for the transpdrtation of spécified food
products from U.S, '‘ports to varidus foreign ports of
discharge. CCC requested such rate information by

Qctober 31, 1994, one week in advance of the November 7 bid
opening, CCC described the practice it follows in a trade
notice issued to ocean freight carriers, issued June 2,
1994;

"The use ‘of a spacific freight rate in’ determining
commodity vendor awards does not constitute a
contract with that carrier, However, the ocean
rates used in the evaluation are given to the
designated booking agent for use in making ocean
transportaticn bookings."

In practica, after CCC furnlshes the "guxdelzne" rate to the
bonklng agent, che booking agent solicits bids from ocean
catriers serving the designated U.S., port. The booking
agent discloses the guideline rate to the bidders and allows
them an opportunity to submit a lower bid for transporting
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the same commodities from the same port, The booking agent
is "instructed" by CCC to select an ocean carrier whgse
rates are equal to or lower than the gquideline rate 4&nd
whose carrlage will qualify for a U,S, cargo preference, if
ccc has so allocated the cargo in its award determination,?

In response to the’ IFB request; APL submitted Shlpping rates
tQ:itranspért a porticn of thgwcommodities to.be procured,
bulgur wheat and corn-soy blend,. from: ports 1n the West
Coast to.ports in India, Waterman Steamship’ Corp. submitted
shipping:rates to transPort these same commodities from the
West Coast to’India (like APL),¥and“from the Gulf Coast to
India._~To ‘achieve. cargo preference goals, CCC allogated the
bulgur whéat jand corn-soy blend_for_U,S, flag "Ship
exportation and ‘used U,S,-flag 8hip.-rates. in its- lowest
landed' cost analysis. CCC: ultimately awarded -contrdcts for
these commodities based upon Waterman’s Gulf: ‘Coast rates,
While APL’s West Coast rates apparently wouldiHdve yielded a
l1ower 1anded cost for these commodities than uggerman'q Gulf
Coast rates, CCC determined that APL’s West’ Coast -service
did ‘not.‘qualify-as U,S,-flag ship service because of .
Waterman’s offered West Coast service, based upon a MarAd
prioritization rule,? Accordingly, CCC procured the bulqur
wheat and corn-soy blend for delivery to designated Gulf
Coast rorts, which APL doces not service. This protest
fellowed,

’AID regulationSsproVide that the United- States will only
finance oceun transportation up to rates used in the lowest
landed cost analysis. Segg 22 C.F.R. § 211, 4(c)(2)
’§E§Eifically “APL’s ‘West coast carrier servic swiﬁ%E;s
from a:u.S, -f‘ag 'ship:to a. foreign~f1ag relanggip fornthe
finaiﬁgeqment ‘of the: voyaqe.d MarAd:zhas- prev;ously ‘Filed
thatthis type“of service ‘will qualify as U.;S/=flag “ship
servxce,:ae long as’ therefis no cariier thatﬁﬁ?ferSQell-
water, "U7SS —flaq uhip ‘service, hWatermen recently Anitiated
such . all-water,»u 'Si-fag! ‘ship” servicemin theqw;pt“Coast,
and *CCC. thereupon disqualified “APLias aju.s. ﬂfrag ship%
carrier £or.-these* routeaein pvaluating§§ts§lowest-landed
costzoptions.*‘We note that a“diepute existSsbetweeﬁECCC and
MarAd reqarding the interpretatiqg"of tﬁE‘prioritization
rule, andgphat Waierman requestedﬂpn administrative ‘héaring
pPEfére MarAd to resolve this ‘dispufte. F5de? 59”Fed.tReg.
38232 (1994) ., Namely, cee- prwviously considered*APL’
mixed-vessel West Coast? -Service: Lo qualifyias u’sy .—~flag
vessel service, until Waterman ad,ed its¢west Coast. route,
which:APL asserts is a "sham" v, -cuuse its West Coast
service to be disqualified. Mav¥Ad apparently found that
APL’3 West Coast service should not be considered U.S.-flag
service by virtue of Waterman’s all-water, U.S.~flag ship
service from the Gulf Coast.
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APL bas;cally protests that CCC improperly found Waterman <o
be a responsible ‘carrier for the West Coast service for
purposes of evaluating the ocean carrier quotes under the
IFB, and that CCC should "award contracts for carriage of
the challenged shipments to APL,W

cCce ‘and’ Waterman argue that our Office lacks Jurisdictlon to
decide this-protest because the IFB does not contemplate the
award of transgortation coptracts, only commodities
contracts, and that other parties, not CCC, contract for
ocean transportation services under the Title II program,

APL’ respunds that CCC will. award both commodlties and
transportation contracts under the IFBﬁln ‘this ‘caseé;” notlnq
that the IFB, on-its face, is directed-bBoth to*commodity
suppliers and ocean carriers, The protester further ‘notes
that CCC’s "lowest landed cost" evaluation results 1n the
designation of a port of origin, whlch essentlally “defines
the field of competitors for the eventual- transportation
centract, _‘The protester claims, "on, xnformation*and
belief,/ " that CCC will subsequently conduct, ‘'a second round
of blddlng “among this field of ﬂompetitors--through a
booking agent retained by CCC--and will make award to the
low, responsible bidder. APL’S arguments are predicated on
a mlsunderstandlng of the IFB and applicable regulatlona.
TheélFdeoes not provmde for the award of E%%Esportation
contracts by.CCC, -The’ notlce to ‘oceéan: freiqht:carriers
contdined in: ‘the IFB -does ° notfprovide ‘for;award”to tHose
companies; g&ete any evaluatlon crlterialgrequest bidders’..
certiflcatlons, representatlons,"or warranties, or. establish
any: terms as*theﬂba31s for a resultlng contract. . Reasonably
construed,. theﬁlFB ‘does“not suggest that it will result in a
transportationhcontract ‘with CCC or any other government
agency, but- ‘$imply requests rate and related information
. from ocean freight carriers that CCC will use to select a
commodity bidder and to desigrate a U.,S. port for delivery
of those commodities. .

This interpf%fatxon of the IFBﬁiS entirely consfgpent ‘With
the regulatory “framework : An which CCC ‘operates under the
Title II* program. The regulatlons “*only authoriZe . CCC to
issue solicitations for the procurement of ‘commodities and
do not provide for the procurement 'of ocean transportation
for the commodities. 7 C,F.R., § 1496.4, Under the
regulations, CCC, in evaluating bids for these commodities,

is to be cognizant that the commodities will be exported,

‘APL argues, for example, that Waterman’s West Coast service
was not "available at fair and reasonable rates," and should
not have operated to disqualify APL’sS West Coast service.
See 46 U.S.C. App. § 1241(b) (1),
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that the cargo preference laws will apply to these exports,
and that the: Unlted States may reimburse the cooperating
sponsor’s ocean” ‘transportation ‘expenses, All these
oonsiderations ‘are encompassed by the "lgwest landed cost"
evaluation scheme for aWarding commodities contracts, This
evaluation does not result -in the award of a transportation
contract by CCC to the "guideline" carrier whose rate
information is used to determine the lowest landed cost of &
commodity; rather, the quotes obtained from ocean carriers
in response to this IFB influenced the selection of a port
for the delivery of the commodities, which is served by the
"guideline“ and possibly other carrlers.

While the protester corr%%*ly observes that the des;gnation
{ﬁg particilar port necessarily’ Festricts the field of
competitors :for transportation ‘services, sthis factidoes not
confer bidvprotest jurisdiction on . our Office in. this case
unlessnccc eggrds ‘the transportation contract compare
2 cal F=2Recon .., B-~252979,2; Aug, 25,

1993, 93— 2 CPD 9 120, m‘ﬂﬂumgg;eggg, :B=244633, ‘Nov, 6,
1991, 91-2 CPD 9 431, re “denied, B-244633% 2, Apr, 2,
1992, 92-1 CPD 9 339, 1In this regard, the Competition in
Céntracting Act of 1984 limits the jurisdictionZof our
Office to protests of federal agency procurements,. and
defines a "protest," in pertinent part, as a written
objection to the proposed or actual award of a contract for
property or services by the federal agency., 31 U,S.C.

§ 3551 (1988).

Tﬁe “rotesté?*Conteéﬁs that CCC is essentially designating
the™ taward becausegcccsseletts the booking agentugp .conduct a
secondgaounqipf bidding on Ccc'sﬂpehalf, = i
t'ansportation contract :to the lowgquponsible:pidder .which
serves the designated port. Theseﬁ@ontentionsihave no basis
inifactior ldw.  ~once the commoditiesggrrive “acatie U.S.
port*® designstcd by CCC and the ocehﬁgcarrier ‘takes .
possession, ‘title? passes :to the. cooperating sponsor.

22 C,FJR. § 21l 4(b)(1)(i).1 The cooperating sponsor, not
cccﬁggust “make;the necessary arrangements to acce [
commodtties.aﬁ§22 C.F.R..i§:211.4(b)(2)..: In¥ thi dard,

ot e

applicable regulations prov1de that ‘the- cooperating sponsor,
notgccc,~in1tiates ‘all shipping requests, andsan ‘Gcean -
carrie* ig:procured by - ‘ggbooking agent representing the
cooperating sponsor " et 22 .C FIR.§ 211*4(eg&2).? :The
requlstions do not provide that cCC will contractﬁjor .ocean
carriage of 'the™ commodities, ‘norido; the regulationsﬂsuggest
that CCC.will:contract for: “thHe™ services ‘of "the’booking,
agent representing the codperating sponsor.!, Although cee
reports “that it will instruct the cooperating= ‘dponsors ‘and
their booking agents to contract from an eligible U.S.-flag
vessel at a rate equal to or better than the rate used in
the lowest landed cost evaluation, and applicable
regulations provide that the bhooking agent is to apprise CCC
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of whlch ‘ocaan carrier will carry ‘the commoditxes, the
:egulatlons ‘simply do not provide.for CCC to coptract with
or reject, this carrier, Thus, there is no basis to consider
APL' s - argument ‘that, the booklng agents are essentially
governmant prime contractors who award transportation
subcontr?cts "by or for"iccc .See 4 C.F.R, § 21, 3 (m) (10}

' 7 a M '

70 Cﬁmp. Gen, 579 (1991), 91-1 CPD 1 597,

In; sum, ‘because CCc does not contract foraocean "
transportation services under the.. JIFB in .this ‘case, we have
no basisito consider: APL'sgpro*e:t%underhour bid protest
3ur13dictlon. ‘See Righard-=s.:Cohen, B-249131,2, Nov, 16,
1992, 92-2 CpD 4 348, recon; denied, B~249131,3, Feb, 2,
1993, 93-~1 CPD 4 91 (where an agency obtains competitive
offers, there is 10 bid protest jurisdiction if the offers
do not lead to a contract with the agency).

The protest i= dismissed,

James A, Spangenberg
Assistant General Counsel
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